Job Order and Referral Requirements 
Attachment A – WIN 0032
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1. [bookmark: One]
Discriminatory and Potentially Discriminatory Language - The Civil Rights Act and 20 CFR 652.8 require that the labor exchange system ensure that discriminatory job orders are not accepted. The Civil Rights Act also prohibit the labor exchange system from providing any service to an employer when there are reasonable grounds (i.e., documented evidence) to believe that the employer is engaged in discriminatory practice.

1.1 [bookmark: OneA]Summary of Discriminatory Language - A job order is deemed discriminatory if it contains any of the following as a requirement for the position: age restrictions or limitations, race, color, religion, gender, national origin, disability, predisposing genetic characteristics, sexual orientation, military status, or marital status. See the BFOQ section for exceptions. References:
· WIA Policy 3445, Revision 1 - Equal Opportunity and Nondiscrimination; 
· Title II of the Genetic Information Nondiscrimination Act of 2008(GINA), Final GINA Guidance; and
· [bookmark: OneB]Chapter 49.44 RCW Violations – Prohibited Practices.

1.2 Language Requirements – Language requirements are considered discriminatory unless the employer has written approval for a BFOQ or can give a specific explanation that justifies the business necessity.
· Equal Employment Opportunity Commission (EEOC) defines business necessity as elements of a job that require an employee to have certain language skills in order to:
· Make the job safe for employees or customers;
· Communicate with customers, supervisors, and/or co-workers; or
· Understand instructions or training for the job.
· The job order must clearly specify the job-related necessity and specify minimum level of fluency.
· Copies of HRC or EEOC approvals of language BFOQs outside of the business necessity exceptions covered above must be obtained from the employer before posting the job order, and maintained by the WorkSource center.
[bookmark: OneC]Note: See Federal Laws Prohibiting Job Discrimination Q&A for more info.

1.3 Criminal Conviction History:
· When criminal records are being considered during recruitment and hiring, federal and state nondiscrimination laws may be involved. Because of racial and ethnic disparities reflected in incarceration rates, hiring policies and practices (including job order taking) that exclude workers with criminal records may violate nondiscrimination laws. These laws prohibit disparate treatment, or intentional discrimination, based on race, national origin, and other bases. Policies that exclude people from employment based on the mere existence of a criminal history record are likely to unjustifiably restrict the employment opportunities of individuals with conviction histories. When a criminal history is considered as part of the hiring process, the age and nature of an offense should be taken into account. Policies that do not consider these factors are likely to violate nondiscrimination laws due to racial and ethnic disparities in the criminal justice system.
· Centers should conduct their job service activities using safeguards to prevent discrimination and to promote employment opportunities for formerly incarcerated individuals and other individuals with criminal records. Guidance in section 5 of TEGL 31-11 outlines practical steps to achieve compliance with federal laws.
· Inquiries concerning convictions (or imprisonment) are only acceptable if justified by business necessity according to the following criteria (WAC 162-12-140):
· The conviction (or release from prison) occurred within the past 10 years; and
· The conviction (or imprisonment) must relate to the job duties to be performed. 
· Law enforcement and state agencies, school districts, businesses, and other organizations that have a direct responsibility for the supervision, care, or treatment of children, mentally ill persons, developmentally disabled persons, or other vulnerable adults are exempt from the aforementioned rules. See RCW 43.20A.710; 43.43.830 through 43.43.842; 72.23.035; WAC 162-12-140; and TEGL 31-11.
Note: For additional information, contact the Washington State Human Rights Commission.

2. [bookmark: OneD][bookmark: Two]Bona Fide Occupational Qualification (BFOQ) - An exception to the nondiscrimination laws is a situation involving a BFOQ. Orders with acceptable BFOQs may be written and serviced. However, the Washington State Human Rights Commission (HRC) and the federal Equal Employment Opportunity Commission (EEOC) interpret BFOQs very narrowly. Thus, the employer must prove the necessity of a BFOQ. Justification for the BFOQ must be posted on the Job Order Notes screen. 

2.1 [bookmark: TwoA][bookmark: TwoB]Definition of a BFOQ - BFOQ pertains to an employment decision or request relating to gender, national origin, religion, race or age and is based on a finding that such a characteristic is necessary to the individual's ability to perform the job in question.

2.2 Examples of BFOQs - The following affected group criteria are considered justifiable specifications for a job order under BFOQ:
· Gender – For reasons of authenticity (actress, model) or for maintaining conventional standards of personal privacy (locker room attendant).
· National Origin or Citizenship – For reasons of national security.
· Religion – For referral of a person of a particular religion to an employer of the same religion for the propagation of that particular faith.
· Race – To refer an American Indian to work on or near an Indian Reservation.
· Age – For state, local or federal programs where age is a requirement or based on specific laws that govern the age of workers in a particular occupation.
· Minors - Employers cannot employ anyone under the age of 18, unless they have obtained a minor work permit. Non-agricultural employers must be informed of L&I requirements surrounding employment of minors. 
· Older Workers – Jobs created under Title V of the Older Americans Act of 1965 are specifically authorized by federal law to provide a preference to older workers.
Note: Specifics on all these laws can be found in L&I’s Teen Workers website. All WorkSource staff involved in either taking Job Orders or referring minor job seekers must be aware of and comply with these laws and restrictions.

2.3 [bookmark: TwoC]Documentation Requirements for BFOQs - Justification for BFOQ must be posted on the Employer Note Screen. Copies of HRC or EEOC approvals of BFOQs not included in the above list of examples must be obtained from the employer before posting the job order, and maintained by the WorkSource center.

3. [bookmark: Three][bookmark: ThreeA]Affirmative Action Job Orders
3.1 Definition of Affirmative Action Job Order
· An Affirmative Action Job Order is one that seeks qualified applicants who are members of a specified affected group that, by reason of past custom, historical practice or other non-occupational valid purposes have been discouraged from entering certain occupational fields.
· Affirmative action does not allow for exclusive referral of a specified group and no qualified applicant is denied referral because they are not a member of the specified group.
Note: Refer to USDOL Hiring Page for more information on Laws and Regulations on Affirmative Action.

3.2 [bookmark: ThreeB]Documentation Requirements for Affirmative Action Job Orders - Affirmative Action Job Orders should be clearly marked. Example “Affirmative Action: All qualified applicants will be considered. Minorities and women encouraged to apply.” 
4. [bookmark: Four][bookmark: FourA]Supplemental Information
4.1 Pre Employment Testing
4.1.1 Drug Testing Requirements – Job orders requiring drug testing are allowed if:
· The employer makes a conditional offer of employment prior to drug testing; and 
· WorkSource staff explain the drug testing requirement to all applicants prior to referral.
4.1.2 Polygraph (Lie Detector) Testing Requirements – Job orders that require applicants to submit to a lie-detector test as part of the pre-employment screening process are generally not allowed. There are some exemptions relating mostly to national defense and security.
[bookmark: FourB]Note: Refer to the Department’s Human Resources office for more information on exemptions. This section does not apply to the United States Government, any state or local government, or any political subdivision of a state or local government. Refer to The Employee Polygraph Protection Act and RCW 49.44.120 for more information.

4.2 Specifications in Job Orders
4.2.1 Non-Smoking Specifications -Job orders that contain non-smoking specifications are allowable if they reflect the employers’ actual policies. For example, a statement such as “employer’s facility is a smoke-free environment” can be entered in the job description of the job order to reflect the employer’s policy.
4.2.2 Union and Non-Union Specifications:
· Job orders requiring employees to join a union after a specified period can be accepted provided the employer is acting pursuant to their agreement with the labor organization.
· Job orders specifying prior membership in a labor organization as a condition of employment may be in violation of federal, state or local law (see National Labor Relations Act for more information).
· Staff may contact the nearest Labor and Industries office for guidance in determining the legality of union/non-union specification.

4.3 [bookmark: FourC]Types of Job Orders to Avoid
4.3.1 List Building for Future Recruitment:
· Job orders are allowed only for positions where an employer has an immediate opening for a worker. Job orders used to collect names and information for future job openings are prohibited.
· Use of WorkSource job seekers’ personal information to contact them for any non-employment-related purpose is prohibited.
4.3.2 Recruitment for Postions Open Due to Labor Disputes - WorkSource staff shall not recruit job applicants on behalf of employers for positions which are vacant due to a labor dispute.
Note: Contact ESD labor liaison program coordinator for more information.
4.3.3 Self-Employment Opportunities:
· The definition of a job order states that there must be an “employer” who has an immediate opening for a worker.  Self-employment opportunities are not acceptable as job orders. It can be assumed that the worker would be self employed if wages and taxes will not be reported on Form W-2 for taxes.
· Self-employment opportunities may be posted only as public information (postings in WorkSource, not postings on go2worksource). 
4.3.4 Training - Jobs that require training prior to employment are prohibited. 
Note: As noted in the Other Allowable Practices section, On-the-Job Training (OJT) opportunities are considered jobs and can be listed as job orders. 
4.3.5 Military Recruitment – Job Orders that require joining military service are prohibited.
4.3.6 Positions that promote or support the use, possession or distribution of marijuana -Marijuana possession or use still violates federal law and federal funds cannot be used to support violations of federal law. Therefore, the State of Washington cannot use WIA, Wagner-Peyser or any other federal funding to post job orders or in any other way help employers to fill positions that promote or support the use, possession or distribution of marijuana. 
4.3.7 Screening out Unemployed Individuals – job orders that indicate that the employer will not consider unemployed individuals (or long-term unemployed) are prohibited..

4.4 [bookmark: FourD]Other Allowable Practices
4.4.1 Out-of-Area Job Orders
· Preference for taking and managing job orders shall be granted to the WDA where the job is physically located.
· WorkSource staff may accept job orders for positions outside their local areas if: 
· There is an agreement between local office management to do so; 
· The employer prefers, for significant and SKIES-documented reasons, to list the order outside the local service area; or
· The employer wishes to recruit for openings in another area by attending a job fair, employer event or employer-of-the-day function.
· Each such job order shall correctly identify the correct physical worksite location in the Job Description narrative, and the appropriate address fields on the Employer>Job Order>Description screen in SKIES.
· WorkSource staff may accept job orders from employers with out-of-state headquarters, for current job openings within Washington state, when the employer is registered and paying all appropriate Washington employer taxes.
· Job orders may also be accepted from employers with job openings outside of Washington so long as the job site location is within commuting distance from Washington State.
Note: Staff should verify the employer’s authenticity and ensure there is no labor dispute.
4.4.2 Eligibility to Work Statements/Citizenship Requirements/E-Verify Program
· Language pertaining to employment eligibility / U.S. citizenship requirements must not be included in job orders  unless it is determined that it is a legal requirement of the job (e.g., national security, federal contractors, etc.). If this is the case, include language such as “US citizenship is a condition of employment required by law” in the job requirements.
· ESD has programmed the following language to automatically appear in all WA job orders: “Federal law requires employers to document on form I-9 that each new employee is authorized to work in the United States. New employees must provide original document(s) to the employer that show his or her identity and employment authorization.”
· Federal law requires participating E-Verify employers to inform prospective employees of their participation through application materials. Employer requests to comply with E-verify notification requests in a job order must be accommodated. Insert the following language under the heading How to Apply/Request a Referral: “This employer participates in the E-Verify Program in order to verify the identity and work authorization of all newly hired employees.”
4.4.3 Recruitment for People with Disabilities - Job orders that give preference to people with disabilities are allowed. 
Note: refer to WAC 162-22-035 for more information.
4.4.4 Registered Apprenticeships
· Registered Apprenticeship openings recognized by the Washington State Apprenticeship and Training Council are treated as job openings.
· Apprenticeship job orders and listings must include this language: “This is a state-approved registered apprenticeship position.”
4.4.5 Referral Agencies (Including Unions) and Job Referral Agreements
· Employment referral agencies may post job openings if the agency will be the employer of record.
· Employment referral agencies may post job openings when they are not going to be the employer of record as long as the job listing states:
· “This position is listed by an employment referral agency. No fee will be charged to the job applicant. The agency is not the legal employer; it is recruiting for the actual legal employer”; or
· “This position is listed by a union, not the legal employer. No fee will be charged to the job applicant.”
References: Wagner-Peyser Act, as amended, Section 13 (b)(1) and the United States Code (USC) Title 29, Chapter 4B, Sec. 49l (b)(1).
· Job Referral Agreements should be used to make referrals to private employment agencies.
Note:  The above statements are not required in job listings if the temporary help agencies or professional employer organizations will remain the employers of record for those placed in positions with their business clients, 

4.4.6 Work Opportunity Tax Credits (WOTC) - Job orders from employers requesting individuals pre-screened and found eligible under the WOTC programs, or job orders indicating a preference for individuals pre-screened under WOTC are accepted.
· Job orders from employers that include WOTC/Eligibles Accepted and WOTC/Eligibles Requested will have the appropriate designation selected from the JOB TYPE drop down table in SKIES:
· WOTC Eligibles Acceptable: The employer is willing to interview individuals who have been identified as WOTC eligible for consideration.
· WOTC Eligibles Requested: The employer is requesting that WOTC Eligibles be referred to them for consideration in filling their job openings. This indicates that the employer is participating in the WOTC program and is recruiting WOTC Eligibles. 
Note: See TEGL 30-11 for more information.
4.4.7 Veterans and Federal Employees with “status”
· Job orders targeted to veterans or federal employees with “status” are not to be confused with Affirmative Action Requests or the Federal Contractor Job Listing Program. These job orders:
· Are only open to status candidates;
· Allow veterans and current or former federal employees with competitive and/or reinstatement eligibility to apply;
· Need to clearly define who may be considered for the position; 
· Need to be created (in SKIES) as WA job orders;
· Need to include a statement under the headings ‖Description‖ and ‖Job Requirements‖ clarifying who may apply for these federal jobs (should mirror the language in the federal announcement).
Note: Refer to Veterans Employment Opportunity Act of 1998 for more information
4.4.8 Veterans’ Preference for Private Sector Employers - Private sector employers may voluntarily show preference in hiring honorably discharged veterans, widow/widowers, or spouses of honorably discharged veterans who have a service connected permanent and total disability. If an employer desires to show preference to these individuals, include a statement in the job order under ‖Preferred Qualifications‖ - ”Honorably discharged veterans, widows/widowers, or spouses of honorably discharged veterans who have a service connected permanent and total disability are encouraged to apply.” “Veterans Preference” should be listed as job type in SKIES. 
Note: Refer to House Bill 1432, Chapter 144, Laws of 2011 VETERANS – PREFERENCE IN EMPLOYMENT for more information. 
4.4.9 On-the-Job Training (OJT) opportunities - OJT orders are jobs and can be listed.

4.5 [bookmark: FourE]Agricultural and Food Processing Orders
· Only applicants living within the normal commuting distance may be referred to agricultural and food processing orders that require work of a temporary or seasonal nature.
· WorkSource staff must include the following language in the ‖How To Request A Referral‖  section of these job orders: “Agricultural and Food Processing referrals are restricted to applicants within commuting distance of the work site.”
· O*net codes and occupations that meet the intent of the requirement include:
· 45-2041.00 Graders and Sorters
· 45-2091.00 Agricultural Equipment Operators
· 45-2092.00 Farmworkers and Laborers, Crop, Nursery and Greenhouse
· There is no rigid measure for determining normal commuting distance. There may be widely varying factual circumstances within different areas.  
· Employment of a seasonal nature is tied to a certain time of year by an event or pattern that requires labor levels far above those necessary for ongoing operations (example: cherry harvesting).
· Employment of a temporary nature is tied to work that is not continuous throughout the year (example:  fruit sorting). 
· If an employer is interested in recruiting agricultural and food processing workers beyond the local area, please contact the Agricultural Services Unit. 

4.6 [bookmark: FourF]Employer Identifier in SKIES - Staff must obtain one of the following unique employer identifier numbers when taking orders to ensure the identification of the correct SKIES employer record:
· Employment Security Reference Number;
· Unified Business Identifier (UBI); or
· [bookmark: FourG]Federal Employer Identification Number (FEIN). Social Security number may be substituted if FEIN is not available (for sole proprietorships and simple partnerships only).
Note: Additional guidance on identifying the appropriate SKIES employer record can be found in the Employer Record Search Process Aid or the Quality Job Orders segment of ESD’s Business Services online training course (see the incorporated guides, Finding Employer Records and  Reasons for Multiple TAXIS-derived Records).

4.7 [bookmark: FourSeven]External Links
· Active links to external websites are prohibited in job orders.
· Non-HTML versions of company web addresses may be added to job orders, with the following disclaimer to the job seeker: “You must leave the WorkSource website to view this company website. Copy and paste the URL provided into your browser’s address field.”

4.8 [bookmark: FourH]Federal Contractors - Certain government contractors are required to take affirmative action to hire qualified women, minorities, disabled veterans and Vietnam-era veterans.
Note: Refer to USDOL Office of Federal Contract Compliance Programs for more information.

4.9 [bookmark: FourI]Job Matching/Wage Requirements
· Employers should be notified of current labor market information, especially as it concerns wages. 
· Explain difficulty in finding qualified applicants for jobs with wages that fall below community standards.
· If two minimum wages apply, the worker must receive the higher of the two. 
· Federal minimum wage is acceptable for federal government jobs even if it is lower than the state minimum wage.  
· Washington’s minimum wage law, enacted in 1961, does not apply to non-federal jobs located on “federal enclaves” (such as Joint Base Lewis-McChord or the Bremerton Naval Base) established prior to that date.
· Washington’s minimum wage law does not apply to Indian tribal employers for work performed on tribal lands.
Note: Other exceptions to minimum wage requirements can be found on WA State Labor & Industries website.
 
4.10 [bookmark: FourJ]Discontinuation of Services to Employers
· The Department of Labor (DOL) Code of Federal Regulations 20 CFR 658 authorize the Employment Security Department to discontinue services to employers that are in violation of employment related laws.
· The state agency may discontinue services to employers immediately if, in the judgment of the Commissioner of the Washington State Employment Security Department, continuing to provide such services would cause substantial harm to a significant number of workers.
· Basis for Discontinuation of Services - ESD shall initiate procedures for discontinuation of services to employers who:
· Submit and refuse to alter or withdraw job order specifications that are contrary to employment related laws; 
· Are found through field checks or otherwise to have misrepresented the terms and conditions of employment specified on job orders or failed to comply with assurances on job orders; 
· Refuse to accept applications referred through the clearance system; i.e., SKIES.
Note: See 20 CFR 658.501 for more information. 
· ESD shall notify the employer in writing that it intends to discontinue the provision of labor exchange services and the reasons for the discontinuation of services. The employer shall be notified in writing that all labor exchange services will be terminated in 20 working days unless the employer within that time:
· Provides adequate evidence that the specifications are not contrary to employment-related laws; 
· Withdraws the specifications and resubmits the job order in compliance with employment-related laws; or 
· Requests a hearing from ESD pursuant to 20 CFR 658.417.
· If the employer does not provide a satisfactory response in accordance with 20 CFR 658.502 within 20 working days or has not requested a hearing, ESD shall immediately terminate services to the employer.
· ESD must reinstate services to an employer if ordered to do so by a State Hearing Officer, DOL Regional Administrator, or Federal Administrative Law Judge as a result of a hearing. The state agency may reinstate services to an employer if the employer provides adequate evidence that conditions responsible for the previous discontinuation of services have been corrected and that the same or similar difficulties are not likely to occur in the future. The following guidelines apply:
· ESD shall, within 20 working days, notify the employer requesting reinstatement whether his/her request has been granted.
· If the state denies the request for reinstatement, the basis for the denial shall be specified and the employer shall be notified that he/she may request a hearing within 20 working days.
· If the employer makes a timely request for a hearing, ESD shall follow the procedures set forth on section 20 CFR 658.417.

4.11 [bookmark: FourEleven]Placing Complaint-Related Job Orders on Hold - Staff must notify management before taking action to place a job order on hold. Management should place job orders on hold if a customer alleges that an employer with an active job order is engaged in activities that threaten the health or safety of workers. The order can be placed on hold until more information is obtained that allows for a determination about continuing service to the employer.

4.12 [bookmark: FourL]Summary of Employer Requirements for WS Job Listings
· Registered employers can post and manage their own job listings in Go2WorkSource.com.
· It is the employer's responsibility to provide sufficient contact information so that job seekers can make direct contact with the listing employer to apply for the job.
· Go2WorkSource job listings must comply with all federal and state laws and requirements included in this document.
· Listing a job through WorkSource constitutes an acceptance of the terms of the Go2WorkSource User Agreement as well as those outlined in the Job Posting Guidelines.
· Employers who violate the Go2WorkSource Use Agreement, Job Posting Guidelines, or employment-related laws will have their job listing removed from the database with or without notice.
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