WIOA Technical Questions FAQ

1. For a State to receive funds under Section 127(b) and 132(b) of the Act, local workforce development areas must be designated by the Governor.  What is the State’s plan for ensuring that the designation process is timely?        

February 7, 2015 – At its January 29 board meeting, WTECB voted affirmatively to recommend to the Governor for initial designation the 12 existing workforce development areas and the 12 affiliated local workforce development councils, effective July 1, 2015.  Between now and June 30, 2016, WTECB and its Committee for Sector Strategies to Close Skill Gaps in the Workplace will develop recommendations to the Governor for final designation of workforce development areas and local workforce development boards to go into effect no later than July 1, 2016.  


2. A portion of the workforce development youth funds are released for expenditure beginning on April 1st of each year.  Will the youth grants be in place for activity beginning April 1st?  What is the State’s plan should the funds not be available and local areas are in need of those funds to maintain services and meet obligations?

February 10, 2015 – We have sought and are awaiting a response from DOL on this question.  DOL routinely issues Notices of Obligation (NOOs) to states after April 1, which subsequently delays state issuances of Notices of Fund Availability (NFAs) to local areas.  As such, we cannot guarantee that WIOA Youth Program funds will be in place by April 1, 2015.  There also remain unanswered questions as to the disposition of PY15 WIA Youth Program funds (i.e., whether unexpended funds carry forward into PY16 as WIA funds or are repurposed as WIOA funds).  DOL indicates that guidance in this regard is forthcoming.  


3. Will local areas continue to receive two grants per year for the adult and dislocated worker program dollars?  What is the official start date for the WIOA Youth Program?  

February 10, 2015 – Information we have received from DOL to date indicates that grant distributions and time periods remain the same under WIOA. To that end, the WIOA Youth Program begins on April 1, 2015.  


4. Local areas may have WIA carry-in funds available both for the youth program year commencing April 1, 2015 and for the adult and dislocated programs commencing on July 1, 2015.  What is the specific guidance, policies, or special instructions local areas will be required to follow relative to WIA carry-in dollars?

February 10, 2015 – As per our response to Question 2, there remain unanswered questions as to the disposition of PY15 WIA Program funds.  We do not know if unexpended WIA funds carry forward into PY16 as WIA funds or if they are repurposed as WIOA funds and therefore subject to WIOA laws, regulations, and guidance.  We have sought and are awaiting a response from DOL on this question.  If WWA agrees, we will join WWA in writing to DOL and indicating we plan to repurpose all carry forward funds as WIOA funding, beginning April 1, 2015 for Youth and July 1, 2015 for Adult and Dislocated Worker, and that we do not expect to be penalized for this unless DOL advises us against this approach before a specific date.  (See answer to Question 17 below).  


5. When will the WIOA Memorandums of Understanding (MOUs) and Resource Sharing Agreements (RSAs) be required to be in effect, July 1, 2015 or July 1, 2016? 

February 10, 2015 – WIOA-specific MOUs and RSAs need to be in effect by July 1, 2016.  WIA local plan provisions, which encompass local MOUs and RSAs, will continue to apply for the first full year of WIOA implementation (July 1, 2015-June 30, 2016).  DOL expects this first year of WIOA to be used to negotiate and develop WIOA-specific MOUs and RSAs that go into effect July 1, 2016.  We also note that WIA common measures will also continue to apply for the first full year of WIOA implementation; that is, until July 1, 2016.  


6. Are there any conditions relating to WIOA transition or enactment that may require existing contracts, MOUs and RSAs to be modified or terminated on or before 6/30/2016?

February 10, 2015 – Not unless DOL and/or WTECB require implementation of some portions of WIOA before July 1, 2016.  This does not preclude local boards, one-stop operators, or one-stop partners from having local discussions and modifying or updating agreements between now and then.  


7. If the above agreements in Question 6 expire before June 30, 2016, may they be extended through the term of the Local Plan, or June 30, 2016?

February 10, 2015 – We are amenable to allowing short-term extensions of MOUs and RSAs through June 30, 2016 so local areas do not have to go to the effort of negotiating and securing new agreements that would expire June 30, 2016 and need to be replaced by WIOA-related MOUs and RSAs on July 1, 2016.  As per the response to Question 6, though, this does not preclude local boards, one-stop operators, or one-stop partners from modifying or updating agreements via extensions if there is a business case.

Discretionary contracts (e.g., NEG, Rapid Response, WIA 5%) are a different matter.  Their end dates were determined at the time of contract development based on the planned duration of the contract and time needed for close-out, so a contract that ends on March 31, 2016, for example, will not be extended to June 30, 2016.  


8. Many local areas have formally procured WIA service providers for the adult, dislocated worker and youth programs for periods that extend beyond June 30, 2015.  Can local areas modify existing WIA contracts to provide WIOA services and activities allowed under WIOA?  

March 13, 2015 – ESD received several comments on its initial guidance (see below) regarding issues related to executing new contracts in the timeline specified above. ESD’s initial response was predicated largely on contract management principles. However, a number of factors caused re-examination of this position: 
· Not all provisions of the Act go into effect until July 1, 2016; 
· Issues related to WDCs delivering direct services under WIOA without a new federally-granted waiver have not yet been vetted; 
· State and regional/local plans are not yet in place; and 
· Neither draft regulations nor operating guidance have been received from DOL.

As it relates to procurement of and contracting with second-party service providers, we support local areas pursuing contract modifications rather than procuring new contracts where the latter is not required to comply with WIOA provisions that go into effect in this year (e.g., Section 123).  We continue to encourage WDCs to review service provider contracts against WIOA provisions to determine whether the best course is procurement or modification. This may be especially important in the youth program.  Further guidance will be provided as new information becomes available.
Its 
While we do not have the benefit of draft or final WIOA rules, in those circumstances where local boards or local board staff intend to provide core, intensive, or training services, we believe DOL continues to embrace the spirit of the final rule promulgated under WIA at 20 CFR 661.310 (Under what limited conditions may a Local Board directly provide core services, intensive services, or training services, or act as a One-Stop Operator?).  Based on this assumption, under WIOA, neither local boards nor local board staff can provide core or intensive services unless agreed to by CLEOs and the Governor and neither local boards nor local board staff can provide training services unless the Governor provides a written waiver in response to a local board request.

If such agreements are made or waivers granted, we feel it is important for local areas to consider the OMB Super Circular, which outlines competitive procurement requirements for all federal programs (see WIN 0064).  This includes appropriate “arms-length” procurement in situations where local boards or local board staff bid to be direct service providers.  Super Circular technical assistance and training are available on ESD’s Inside WorkSource web site. 


February 7, 2015 – No.  Notwithstanding the one-year (PY 15) overlap between the two, WIA and WIOA are separate federal programs with defined/dedicated funding streams and terms and conditions so contracts related to the former need to be closed out and contracts related to the latter need to be established.  Additionally, DOL is urging re-examination and re-imagination of one-stop service delivery and integration of new approaches and relevant provisions in WIOA contracts.  DOL says the contracts should also include language to convey that the contract may be modified at any time to reflect additional federal regulation and guidance.  Finally, WTECB’s WIOA implementation committees may direct that local WDCs cannot be WIOA service providers, which would require procuring new non-WDC providers and executing new contracts accordingly. 


9. When do the local areas need to procure or designate the One Stop Operator authorized under the Opportunity Act?  Please answer Question 8 above as it relates to the One-Stop Operator.

March 13, 2015 – To expand upon on our initial response regarding local procurement and designation of one-stop operators, while we do not have the benefit of draft or final WIOA rules, we believe DOL continues to embrace the spirit of final rules promulgated under WIA at 20 CFR 661.310 (Under what limited conditions may a Local Board directly provide core services, intensive services, or training services, or act as a One-Stop Operator?).  This means that neither local boards nor local board staff can be designated or certified as one-stop operators unless agreed to by CLEOs and the Governor.

If a CLEO and the Governor agree that a local board or local board staff can be designated or certified as one-stop operators, as with our response to Question #8, we feel it is important for local areas to consider the OMB Super Circular, which outlines competitive procurement requirements for all federal programs (see WIN 0064).  This includes appropriate “arms-length” procurement in situations where local boards or local board staff bid to be one-stop operators. Super Circular technical assistance and training are available on ESD’s Inside WorkSource web site.

February 7, 2015 – Though there is no formal date in the law, the DOL Region 6 Administrator is urging states and local areas to use the passage of WIOA as an opportunity to re-examine and re-imagine system service delivery design and to use that design to drive one-stop operator procurement.   WIOA goes into effect on July 1, 2015 and it is DOL’s expectation that the one-stop operator procurement process is at least underway by that time and that the one-stop operator is in place within the first year of WIOA, that is, before July 1, 2016.  

Per Section 121(d)(2)(A) of WIOA, the designated entity “shall be designated or certified as a one-stop operator through a competitive process.”  As underscored by DOL, the WIOA one-stop operator should be the entity best suited to implementing a potentially redesigned service delivery system, which suggests that the entity should be freshly procured rather than simply carried over from WIA.


10. Will the State modify or replace any existing sub grants or agreements with areas affected by the transition or enactment of WIOA?  If so, what types of modifications or replacements are planned and what are the timelines for releasing the modifications or replacements?

February 7, 2015 – As per the response to Question 8, we plan to execute new local area grants and not modify existing ones.  


11. Has the State received the grant modifications from Department of Labor to include the transition provisions and use of two percent of WIA funds for transition and enactment of the Opportunity Act?  

February 10, 2015 – No, we have not. 


12. Has the State determined if there are alternatives other than program funds that may be available to local areas for WIOA planning?

February 10, 2015 – Yes, we actively explored funding options for local WIOA planning and implementation, but no definitive options have materialized.  DOL is still thinking about providing technical assistance funds for this purpose or making this an allowable purpose for Rapid Response funds, but they have not reached any conclusion.  The only remaining option is to “mitigate” local WIA Dislocated Worker formula funds with state Rapid Response funds to provide additional that would offset (or more than offset) the 1% of local program funds that may be used for WIOA planning and implementation.  Mitigation, if provided, would be similar to previous years, and it would be entirely up to WDCs whether to use all of the funds for program purposes or to exercise the 1% option.  


13. Are there any plans for providing WIOA planning funds for the 2015-2016 time frames?

February 10, 2015 – Please see our response to Question 12.  


14. What are the minimum requirements to grandfather a local board?

February 7, 2015 – Per WIOA Section 107(i), an alternative entity to the local board defined in law must be (1) established to serve the local area or one closely correspondent, (2) was in existence on July 22, 2014 (the day before WIOA became law), and (3) includes representatives of local area businesses, representatives of local area labor organizations (if any local area employees are represented by labor organizations) or other representatives of local area employees (if no local area employees are represented by labor organizations). The WTECB will determine the state-level requirements, if any, and federal regulations may add specificity to the language in the law.    Some discussions have indicated the grandfathering date was intended to be the day before WIA became law, rather than WIOA.  


15. Once we receive a CLEO request to maintain current WDA boundaries, what options does the state have?

February 7, 2015 – Per WIOA Section 106(b)(2), for the initial workforce development area designation covering the first two full program years of WIOA, the Governor must approve a request for initial designation from any area that was designated as a local area for the previous 2-year period under WIA, performed successfully, and sustained fiscal integrity.  As noted in the response to Question 1, WTECB has recommended to the Governor that existing WDA boundaries be maintained for the purposes of initial designation.  

For the period following those first two full program years, the Governor must approve a request for subsequent designation as a local area from such local area if that area performed successfully; sustained fiscal integrity; and in the case of a local area in a planning region, met the requirements described in subsection (c)(1).  The Governor may approve a request from any unit of general local government (including a combination of such units) for designation of an area as a local area if the State board determines, based on the considerations described in paragraph(1)(B), and recommends to the Governor, that such area should be so designated. In this case, WTECB’s Committee for Sector Strategies to Close Skill Gaps in the Workplace will develop the recommendations to the Governor cited above for final designation of workforce development areas and local workforce development boards to go into effect on July 1, 2016.


16. Regarding the 12 Career Navigator local hires, can the hiring be handled locally, rather than one hiring process through Olympia, and can WDCs be part of the interviewing process?  

February 7, 2015 – Yes, these will be handled at the regional level, not the Olympia level, and ESD Regional Directors may decide whether to localize the process even more.  Yes, WDCs are encouraged to take part in the interview process.


17. With no draft regulations available from USDOL, how can we work together to ensure we can still move forward with local ideas, reforms, or program designs and not have a “gotcha” several years later from federal regulators?  

[bookmark: _GoBack]February 10, 2015 – We asked Virginia Hamilton if the state could keep DOL informed of decisions we collectively are making and document that we are jointly providing notice that we are proceeding so it is clear that DOL was informed and did not oppose the action(s).  She encouraged this approach.  Naturally, it is not a guarantee, but the best solution in an imperfect situation.  We will work with WWA on a case by case basis as specific examples arise and we will process all requests through an FAQ so that all WDCs are kept informed.  See the answer to Question 4 for our first opportunity to use this approach.
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